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WHEN PAYMENT OF COMPENSATION IS NOT 
A CONDITION PRECEDENT TO THE VALID- 
ITY OF AN ACT OF EXPROPRIATION WHEN 
PRIVATE PROPERTY IS TAKEN FOR PUBLIC 
USE. 

The recent case of Vanderburg v. The City 
of Minneapolis, 108 N. W. Rep. 480, presents 
the above proposition in a well considered 
ease. In October, 1903, the city council of 
Minneapolis, at the request of the Great 
Western Railway Company, passed and 
adopted a resolution vacating a part of 
Twelfth avenue south and from First street 
from Twelfth avenue up to the line of the 
plaintiff’s lots. A portion of the vacated 
street extended along the west side of the 
block in which the plaintiff’s property is lo- 
cated. First street was not vacated immedi- 
ately in front of plaintiff’s lots, but up to the 
west line thereof only, thus placing them in a 
cul-de-sac, fronting on a blind alley, and pre- 
venting access thereto from the direction of 
the vacant street. The complaint was that 
because of the vacation of the streets referred 
to, ingress and egress along First street and 
Twelfth avenue have been permanently ob- 
structed and damage has resulted. Since 
the vacation of the streets referred to the 
railway company entered upon, leveled and 
graded them and treats the vaeated por- 
tions as its property. 

After showing that the owner of prop- 
erty abutting on a _ public street has 
an easement in the street different from 
the publie’s right of way, which easement is 
property and the owner is entitled to com- 
pensation for an injury to it under the con- 
stitutional guaranty that private property 
shall not be taken or damaged for public use 
without due compensation, the court pro- 
ceeds to take up the subject of this article. 
The court. said:* ‘*The court below held 
that the action cf the city council in attempt- 
ing to vacate the street in question was a 
nullity, because no compensation was pre- 
viously, or at all, paid or secured to plaintiff 
for the injury resulting therefrom. There is 
much force in this position, for it is the gen- 
erally accepted doctrine of all the court that, 





under constitutional provisions like ours, 
where private property is taken for a public 
use, payment of compensation is a condition 
precedent to the validity of the act of ex- 
propriation. Cyc. 779. Butthe courts have 
excepted from this general rule cases of the 
character of that here under consideration. 
If we were to follow the general rule on the 
subject, and hold that because plaintiff’s 
damages were not previously ascertained and 
paid, the action of the council in vacating the 
streets was void, it might cause much litiga- 
tion and confusion in the cities and other mu- 
nicipalities of the state. No doubt many 
streets and alleys have heretofore been va- 
cated under circumstances precisely like 
those shown in this case, no compensation by 
way of damages having been ascertained or 
paid. For this, and the further reason that 
the exception to the general rule, though per- 
haps not logical, is reasonable and sufficiently 
protects all persons claiming damages, we 
feel constrained to adopt it as the law of this 
state, and thus obviate possible difficulties 
in other like cases. The damages for inju- 
ries of this nature, where no property is ac- 
tually taken, are consequental, not direct ; no 
person is actually deprived or dispossessed 
of his property, and the authorities nold that 
prepayment is unnecessary. The damages im 
such cases may be recovered against the mu- 
nicipality. Dickerman v. Duluth, 88 Mino. 
288, 92 N. W. Rep. 1119. That remedy is 
adequate and sufficiently protects all consti- 
tutional rights. Of course, this rule would 
not obtain in any case where the property 
owner is actually dispossessed or deprived of 
his property. In the case of Clemens v. In- 
surance Co., 184 Mo. 55, 82 S. W. Rep. 
1, 67 L. R. A. 363, 105 Am. St. Rep. 526, 
the supreme court of that state, having a con- 
stitutional provision similar to ours, after an _ 
extended review of the authorities on the sub- 
ject, held that the payment of consequental 
damages of the nature of those here com- 
plained of is not a condition precedent to the 
right to vacate a public street. The court 
in that case said: ‘In our opinion the Colo- 
rado, Illinois and West Virginia and Loui- 
siana courts correctly construe section 21 af 
article 2 of our constitution, which is found 
in the constitution of those states in practi- 
cally the same words as ours, and in holding 
that where the property of the citizen is not 
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taken and his proprietary rights not dis- 
turbed, but the damage to his property is 
purely consequental, he is not entitled to have 
the same ascertained and paid before the pro- 
posed public work is done, and is not entitled 
to have the work done in pursuance of valid 
legislative and municipal authority enjoined 
until his damages are ascertained and -paid, 
but that his remedy is one at law for dam- 
ages.’ In Parker v. Catholic Bishop, ' 146 
Ill. 158, 34 N. E. Rep. 473, the court held 
that where no part of the land or property of 
the complaining owner is physically taken 
for, or in making, the proposed public im- 
provement, and the damages claimed to result 
are consequental only, the provisions of the 
constitution relating to eminent domain do 
not require the ascertainment or payment of 
the same as a condition precedent to the exer- 
cise of the right or power. Other Illinois 
cases lay down the same rule. See, also, 
Mellor v. City of Philadelphia, 160 Pa. 614, 
28 Atl. Rep. 991; In re Melon St., 182 Pa. 
397, 38 Atl. Rep. 482, 38 L. R. A. 275; 
Chicago v. Baker, 86 Fed. Rep. 753, 30C. C. 
A. 364; Morris v. Philadelphia, 199 Pa. 357, 
49 Atl. Rep. 79; Spencer v. Railway Co., 23 
W. Va. 406.”’ 

The court concluded that ‘‘inasmuch as 
no property of the plaintiff’s was actually 
taken and his damages are consequental only, 
it was not necessary as a condition to the 
right of the city to vacate the streets that the 
damages be ascertained and paid.”’ 








OF 


NOTES IMPORTANT DECISIONS. 


FRAUDULENT CONVEYANCES — WHEN SUCH 
BEYWEEN HUSBAND AND WIFE.—A recent case 
stating the law upon this subject very clearly is 
found in Richardson vy. Pierce (Va.), 54 S. E. 
Rep. 480. It appears that on July 4, 1992, appel- 
lee, John A. Pierce, was upon his own petition 
adjudged a bankrupt; and, in November follow- 
ing, appellant, by authority of an order of the 
referee in bankruptcy, filed his bill on behalf of 
creditors against the bankrupt and his wife, 
Laura Pierce, to set aside a deed from Scott and 
wife to Laura Pierce, by which deed, in consid- 
eration of $2,600, the grantors conveyed to her a 
farm located on the south fork of Holston river 
in Smyth County, Va. The filing of this bill was 
preceded by an attachment in equity by creditors 
against a stock of merchandise belonging to John 
A. Pierce; and they subsequently sought, by 
amended bill, to set aside as fraudulent the deed 
referred to, and subject that property also.to the 





payment of their debts; but, inasmuch as the 
controversy was ultimately relegated to the suit 
instituted by the trustee in bankruptcy, it will 
not be necessary to give any further attention to 
the preliminary proceedings. 


After leaving out the allegations of fraud 
upon which plaintiff relied. which were 
denied, the court among other things said: 
‘The authorities make it clear that there are 
two distinct classes of cases in relation to 
the purchase of property by married women 
and settlements upon them by their husbands. 
The one class where the contest is between cred- 
itors of aninsolvent husband and the wife touch- 
ing an alleged purchase by the wife from the hus- 
band or else from others with means derived from 
him; and the other where the husband is not in- 
debted at the time of the purchase or settlement. 
In the former case it is settled law that the 
transaction is presumed to be fraudulent, and the 
burden rests upon the wife to repel the presump- 
tion and to show by clear and satisfactory evi- 
dence that the consideration was paid by her out 
of her separate estate and not by the husband; 
or, in case of a settlement, that the settler re- 
tained ample assets to satisfy creditors. The 
former class is exemplified by the cases of Ran- 
kin v. Goodwin, 103 Va. 81, 48 S. E. Rep. 521; 
Kline v. Kline, 103 Va. 263, 48 8. E. Rep. 882, and 
that line of decisions. On the other hand, where 
the husband is not indebted at the time of the 
transaction, no such presumption arises, and the 
burden of proof is upon the subsequent creditor 
to show that a prospective fraud was contem- 
plated and directed against him; and this prin- 
ciple applies also to voluntary settlements by the 
husband upon the wife. Hutchison v. Kelly, 1 
Rob. 131, 39 Am. Dec. 250; Bank v. Patton, 1 Rob. 
528; Johnston y. Gill, 27 Grat. 587; Witz, Biedler 
& Co. v. Osburn, 83 Va. 227, 28S. E. Rep. 33; 
De Farges v. Ryland & Brooks, 87 Va. 404, 
128. E. Rep. 805, 24 Am. St. Rep. 659; Build- 
ing Ass'n v. Reed, 96 Va. 345, 31S. E. Rep. 514. 
In discussing our statute (Va. Code 1904, 
§ 2458), founded on St. 13 Eliz., in regard to 
grants, made with intent to delay, hinder and 
defraud creditors, Professor Minor states the Vir- 
ginia doctrine with his usual clearness and accur- 
acy asfollows: ‘That voluntary conveyances are 
to be reckoned always fraudulent as to existing 
creditors, but that as tosubsequent creditors their 
validity will depend on the circumstances already 
twice stated. As to subsequent creditors, then, 
the doctrine is this: If the donor in a voluntary 
conveyance be indebted at the time he gives 
away his property, the gift is absolutely fraudu- 
lent and void as to existing: creditors, and. is 
prima facie presumed to be fraudulent as to sub- 
sequent creditors; but that presumption may be 
repelled by showing that the existing debts were 
charged on the property given, and only the sur- 
plus bestowed on the donee, or by showing that 
the donor retained in his hands a remnant of es- 
tate amply sufficient to meet the existing de- 
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mands against him, without any definite improb- 
ability that it will be so applied. And, on the 
other hand, it is established that if the donor be 
not indebted at the date of the voluntary convey- 
ance, that affords a presumption that there is no 
fraud in the gift, a presumption which may be 
repelled, however, by showing that the donor im- 
mediately contracted a large amount of indebt- 
edness, or by any other proof that he designed to 
defraud the subsequent creditors.’ 2 Min. Inst. 
(4th Ed.), 682, 683. In the case under consider- 
ation, the plaintiff has neither alleged nor proved 
that the husband was indebted at the date of the 
conveyance in question, and has wholly failed to 
establish the charge that it was made in antici- 
pation of future indebtedness and in fraud of the 
rights of creditors whose debts were not con- 
tracted until nearly two years after the deed was 
executed and admitted to record. So that if the 
theory of appellant be true, and the record is not 
without some evidence tending to support it, that 
the money paid by the ‘father was a loan to the 
son and that the latter supplied the residue of 
the purchase money; nevertheless, it appearing 
that the husband was ,not indebted at the time, 
and there being no proof that he designed to de- 
fraud subsequent creditors, the transaction would, 
at most, amount only to a voluntary settlement 
by the husband upon the wife, and ought, under 
the circumstances, to be upheld.” 








HOURS OF LABOR—EMPLOYMENT OF 
WOMEN AND CHILDREN. 


ILL. 

1. In General.—In many of our states laws 
have been enacted limiting the hours during 
which women and children may be employed 
in factories. While in some of the states the 
constitutionality of these laws, as applied to 
women, has been doubted, yet in most of 
them they have been upheld.! Women and 
children have always, to a certain extent, 
been wards of the state. While single wo- 
men of competent age, have at all.times en- 
joyed more or less freedom of contract, this 
privilege at common law was withheld from 
married women. The latter, however, in re- 
cent years have been partly emancipated from 
their common law disabilities, and they now 
have a limited right to contract. They may 
own property in their own right, and may 
engage’ in business on their own account. 
But neither married nor single women, or 
minors, have any voice in the enactment of 

1 State y. Buchanan (Wash.), 59 L. R. A. 342, col- 


lecting cases; Ex parte Kubach, 85 Cal. 274. See Peo- 
ple v. Orange County, etc., Co., 175 N. Y. 84. 





the laws by which they are governed, and can 
take no part in municipal affairs. They are 
unable, by reason of their physical limita- 
tions, to endure the same hours of exhaustive 
labor as adult males. Certain kinds of work 
which may be performed by men without 
injury to their health would wreck the con- 
stitutions and destroy the health of women 
and children. For these reasons, therefore, 
the state must be accorded the right to in- 
terpose in their behalf and protect them, as a 
class, against such conditions. ‘‘It is pre- 
rogative of the legislature,’’ said the court in 
a Pennsylvania case, ‘‘to prescribe regula- 
tions founded on nature, reason and ex- 
perience in determining the kind of labor, 
and the length of time it shall be permitted 


| by either men, women or minors. ‘Sex im- 


poses limitations to excessive or long con- 
tinued physical labor as certainly as does 
minority, and the arrested development of 
children is no more dangerous to the state, 
than debilitating so large a class of our citi- 
zens as adult females by undue and unreason- 
able physical labor.’’* 

On the question of the right to contiact, 
except where the public health, safety or 
morals are concerned, the courts will declare 
a law unconstitutional which interferes with 
or abridges the right of adult males to con- 
tract with each other in any of the business 
affairs or vocations of life. While the em- 
ployer and the adult male laborer are prac- 
tically on an equal footing, the case is differ- 
ent with women and children. ‘‘Of the many 
vocations in this country,’’ it was said in a 
recent case, ‘‘comparatively few are open to 
women. Their field of remunerative labor is 
restricted. Competition for places therein is 
necessarily great. The desire for place, and, 
in many instances, the necessity of obtaining 
employment, would subject them to hard- 
ships and exactions which they would not 
otherwise endure. The employer who seeks 
to obtain the most hours of labor for the least 
wages has such an advantage over them that 
the wisdom of the law for their protection 
cannot well be questioned.’’ 

Said Judge Cooley: ‘‘The general rule un- 
doubtedly is that any person is at liberty to 


2 See Ritchie vy. People, 155 Ill. 98; People v. Ewer, 
141 N. Y. 129. 

3 Commonwealth yv. Beatty, 15 Pa. 5. 

4 Wenham y. State (Neb,), 58 L. R, A. $25; 91 N. W. 
Rep. 421. j 7 
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pursue any lawful calling, and to do so in his 
own way, not encroaching upon the rights of 
others. This general right cannot be taken 
away. It is not competent, therefore, to for- 
bid any person, or class of persons, wuether 
citizens or resident aliens, offering their ser- 
vices in lawful businesses, or to subject others 
to penalties for employing them. But here, 
as elsewhere, it is proper to recognize distine- 
tions that exist in the nature of things, and 
under some circumstances to inhibit employ- 
ments to some one class by leaving them open 
to others. Some employments, for example, 
may be admissible for males and improper 
for females, and regulations recognizing the 
impropriety and forbiddiug women engaging 
in them would be open to no reasonable ob- 
jections. The same is true of young children, 
whose employment in mines and manufactures 
is commonly, and ought always to be, regu- 
lated.° 

2. Hours of Labor.—Consistently with the 
principles discussed in the foregoing para- 
graph, the courts, with few exceptions, have 
held that statutes limiting the hours during 
which women and children mav be employed 
at labor or detained in any manufacturing 
establishment, mercantile industry, workshop, 
and the like, are a constitutional exercise of 
legislative power, and do not deprive them of 
liberty or property without due process of 
law.® In sustaining a, statute of this kind it 


5 Cooley’s Const. Law, 745 (5th Ed.). See Ex parte 
Kubach, 85 Cal. 274. 

6 In Parker and Worthington’s Public Health and 
Safety, 299, it is said: ‘‘The state may forbid certain 
classes of persons being employed in occupations 
which their age, sex, or health renders unsuitable for 
them, as women ard young children are sometimes 
forbidden to be employed in mines and certain kinds 
of factories. And statutes are perfectly valid which 
provide that women or minors shall not be employed 
in laboring, by any person, in any manufacturing es- 
tablishment, more than a certain number of hours in 
any one day, with reasonable exceptions. Of such 
laws it has been said, that they do not violate any con- 
stitutional rights. They do not prohibit any person 
from working as many hours of the day as he chooses. 
They merely provide that in an employment, which 
the legislature deems to some extent detrimental to 
health, no person shall be engaged in labor more than 
the prescribed number of hours per day. There can 
be ne doubt that such legislation may be sustained as 
a proper health regulation.” In Tiedeman’s State and 
Federal Control of Persons and Property, section 86, 
the author says: “The regulations, prohibiting wo- 
men and children from being employed in certain 
callings or trades, are becoming quite common, par- 
ticularly in regard to child labor. In the case of wo- 


men, the prohibition relates generally to working in 
mines. But children under ages, stated in and vary- 


was said in a Pennsylvania case that a ‘‘pro- 
hibition upon unhealthy practices, whether 
inherently so, or such as may become so by 
reason of prolonged and exacting physical 
exertion which is likely to result in enfeebled 
or diseased bodies, and thereby directly or 
consequently affecting the health, safety, or 
morals of the community, cannot in any just 
sense be deemed a taking or an appropriation 
of property. 


ing with the provisions of the different states, are in 
some states, prohibited altogether from working out- 
side of their homes, while in others they are only pro- 
hibited from engaging in certain kinds of work. * * * 
In so far as the employment of a certain class in 
a particular occupation may threaten or inflict damage 
upon the public or third persons, there can be no 
doubt as to the constitutionality of any statute which 
prohibits their prosecution of that trade. But it is 
questionable, except in the case of minors, whether 
the prohibition can rest upon the claim that the em- 
ployment will prove hurtful to them. Minors are 
under the guardianship of the state, and their actions 
ean be controlled so that they may not injure them- 
selves. * * * It may be, and probably is, per- 
missible for the state to prohibit pregnant women 
from engaging in certain employments. which would 
be likely to prove injurious to the unborn child; but 
there can be no more justification for the prohibition 
of the prosecution of certain calling by women, be- 
cause their employment will prove hurtful to them- 
selves, than it would be for the state to prohibit men 
from working in the manufacture of white lead be- 
cause they are apt to contract lead poisoning, or to 
prohibit occupation in certain parts of iron smelting 
works, because the lives of the men so engaged are 
materially shortened.”’ In the case of In re Morgan, 
26 Colo. 415, a case wherein it was decided that an act 
limiting the hours of labor for adult males in under- 
ground mines and smelters in the state of Colorado, 
was unconstitutional. Mr. Justice Campbell, who 
delivered the opinion of the court, said: that alaw 
applying only to women and children might be held 
valid, since the former class, on account of sex and 
supposed physical infirmities, and the Jatter, because 
of their tender age, are under the guardianship of the 
state, and, not standing on an equality with adult men, 
are subject to restraining regulations. See Jn re Con- 
sidine, 83 Fed. Rep. 157, where an act which forbade 
the employment of women in saloons or places of 
amusement where intoxicating liquors were sold as a 
beverage, was held not to abridge the priviliges and 
immunities of citizens, or to deny to them the equal 
Frotection of the laws, within the meaning of the 
fourteenth amendment to the federal constitution. 
Nor did it contravene the constitutional inhibition 
against the abridgment of the liberty to contract. 
Also see State v. Considine, 16 Wash. 358. An act 
making it an offense for liquor dealers to employ fe- 
male servants in their placescf business was held con- 
stitutional in Bergman vy. Cleveland, 39 Obio St. 6651. 
See also Jn re Maguire, 57 Cal. 604, where a similar 
act was held to be unconstitutional as being in conflict 
with a provision of the constitution of California pro- 
viding that ‘‘no person shall on account of sex, be dis- 


qualified from entering upon or pursuing any lawful 





business, vocation or profession.” 
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The length of time a laborer shall be sub- 
jected to the exhaustive exertion of physical 
labor is as clearly within legislative control as 
is the governmental inspection of boilers, 
machinery, etc., to avoid accidents, or of the 
sanitary conditions of factories and the like 
to preserve the health of laborers. 

The power to legislate on this subject is 
inherent in all free governments, and is lim- 
ited only by the constitution. It must be 
asserted within reasonable limits, and when 
we consider that the federal government has 
fixed eight hours as a day’s work for all 
laborers, mechanics and workmen employed 
by or on behalf if it,’ and that our own state 
has fixed the same number of hours as a day’s 
jabor in all of our penal institutions, and for 
all mechanics, workmen and laborers in the 
employment of the state, or any municipal 
corporation therein, and that electric railway 
companies are prohibited from permitting or 
suffering any of their employees to work more 
than twelve hours in one day, and that in all 
cotton, woolen, silk, paper bagging and flax 
factories, ten hours of any secular day shall 
be considered a legal day’s labor, it cannot 
be held to be unreasonable to fix the time of 
labor for adult females at twelve hours a day 
or not more than sixty hours a week in the 
establishments named in the act.’’® 

Statutes of both Nebraska’ and Washing- 
ton,!° providing that no female shall be em- 
ployed in certain business establishments more 
than a certain number of hours in a day have 
been held to be a reasonable exercise of the 
police power. These statutes were held not 
to deprive the citizen of his property, or the 
reasonable use thereof, nor to prohibit the 
right of contract guaranteed by the consti- 
tution. In like manner, a Massachusetts 
statute, prohibiting the employment of all 
persons under the age of eighteen years, and 
of all women over that age, in any manufac- 
turing establishment more than a certain num- 

” Revised Statutes, 3738, 

’ Commonwealth vy. Beatty, 15 Pa. Sup. Ct. Rep. 
5, collecting cases. See Lawton v. Steele, 152 U.S. 
138; People v. Orange County, 175 N. Y. 84; Bailey 
vy. People, 190 Ill. 28. 

® Wenham v. State, 91N. W. Rep. 421, 58 L. R.A. 
825. The statute considered in this case ‘was taken 
from, and is practically an enactment of the statute of 
Massachusetts considered in Commonwealth v. Ham- 
ilton Mfg. Co., 120 Mass. 383. 

10 State v. Buchanan, 29 Wash. 602, 70 Pac. Rep. 52, 


59 L. R. A. 842, collecting cases and distinguishing 
Seattle v. Smythe, 22 Wash. 327. 





ber of hours per day or week, was held to 
violate no right reserved under the constitu- 
tion to any individual citizen, and could be 
maintained as a health or police regulation. ! ! 

On the other hand, an Illinois statue, pro- 
viding that ‘‘no female shall be employed in 
any factory or workshop more than eight hours 
in any one day, or forty-eight hours in any one 
week,’’ was declared unconstitutional. The 
court’s reasons for thus holding were (1), 
that the act was partial and discriminatory in 
character as applied to manufacturers and 
merchants ; and, (2) that it was a discrimina- 
tion against women; and (3) that it prohib- 
ited both employer and employee from con- 
tracting with each other with reference to the 
hours of labor; and (4), that it was an arbi- 
trary restriction on the fundamental rights of 
the citizen to control his or her own time and 
faculties ; and (5), that it was a substitution 
of legislative judgment for that of employer 
and employee in a matter about which they are 
competent to agree with each other. ‘*The 
act,’’ said the court, ‘‘is not based upon the 
theory that the manufacturer of clothing, 
wearing apparel and other articles is an im- 
proper occupation for women to be engaged 
in. It does not inhibit their employment in 
factories or workshops. On the contrary, it 
recognizes such places as proper for them to 
work in by permitting their labor therein 
during eight hours of each day. The ques- 
tion here is not whether a particular employ- 
ment is a proper one for the use of female 
labor, but the question is whether, in an em- 
ployment which is conceded to be lawful in 
itself and suitable for women to engage in, 
she shall be deprived of the right to determine 
for herself how many hours she can and may 
work during each day. There is no reason- 
able ground—at least none which has been 
made manifest to us in the arguments of coun- | 


11 Commonwealtk v. Hamilton Mfg. Co., 120 Mas:. 
383. It was said in this case that a law which merely 
prohibits a woman’s being employed in any manufac- 
turing establishment more than a certain number of 
hours per day or week, does not violate her right to 
labor as many hours per day or week as she may see 
fit. It merely prohibits her being employed contin- 
uously in the same service more than a certain num- 
ber of hours per day or week, which was so clearly 
within legislative power that it required no argument 
to prove it. The decision should be interpreted as 
meaning that the act was intended to be confined to 
factory work, leaving question open whether legisla- 
ture’s power extends to private work. Freund’s Po- 
lice Power, sec. 312. 
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sel—for fixing upon eight hours in one day as 
the limit within which woman can work with- 
out injury to her physique, and beyond which, 
if she work, injury will necessarily follow. 
The police power of the state can only be per- 
mitted to limit or abridge such a fundamental 
right as the right to make contracts, when 
the exercise of such power is necessary to pro- 
mote the health, comfort, welfare or safety of 
society or the public, and it is questionable 
whether it can be exercised to prevent injury 
to the individual engaged in a particular 
ealling.’’}? , 

"3. Doetrine of Subject Summarized.—In 
passing from this portion of our subject, we 
may observe that if we have not mistaken the 
meaning and effect of the cases heretofore 
adverted to, they establish the following prin- 
ciples: The position of women and children 
is, in some respects, different from that of 
men. Unlike the latter, they have no right 
to take part in governmental affairs. While 
single women, or femes sole, of competent age, 
have always enjoyed considerable freedom of 
contract, this privilege was withheld from mar- 
ried women at common law for reasons of 
public policy. The latter’s rights in this re- 
spect, however, have, in recent times, been 
very greatly enlarged by statute, and her com- 
mon law disabilities have been almost wholly 
removed. But women, whether single or mar- 
ried, and minors, lhiave always been regarded, 
in many ways, as wards of the state, hence 
the constitutional guaranty of the liberty to 
contract does not have the same meaning to 
them as it does to adult males, although it can- 
not be denied that women are entitled to prac- 
tically the same right, under the constitution, 
to make contracts with reference to their own 
Jabor.as are men.'® When legislation, how- 


12 Ritchie v. People, 155 Ill. 98, 114, 40 N. E. Rep. 
454, 29 L. R. A. 79, 46 Am. St. Rep. 315. Said the 
court in this case: ‘‘Sex will not alone jnstify the ex- 
ercise of the police power for the purpose of limiting 
the rights of women to make contracts. As a ‘citizen’ 
woman has the right to acquire and possess property 
of every kind. As a ‘person’ she has the right toclaim 
the benefit of the constitutional provision that no per- 
son shall be deprived of life, liberty or property with- 
out due process of law.”’ See Jn re Jacobs, 98 N. Y. 98. 

13 See Minor v. Happersett, 21 Wall. 162, where it is 
held that a woman is beth a ‘‘citizen”’ and a “person” 
within the meaning of the fourteenth amendment to 
the federal constitution. ‘It will not be denied,” 
said the court in Ritchie v. People, 155 Ill. 98, “‘that 
women are entitled to the same rights, under the con- 
stitution, to make contracts with reference to her own 
labor as men.” 





ever, is deemed necessary for their moral and 
physical well being, and for the public good, 
it will not be declared invalid because it con- 
flicts with the constitutional guaranty of the 
liberty to contract. Special provisions of the 
legislature for women have been sustained on 
account of their recognized physical limita- 
tions. Labor in mines has been interdicted 
for this reason; and a limitation of the hours 
of labor is based upon the same principle. 
Where a shorter work day is provided for 
women than is thought necessary for men, the 
discrimination bet ween them is not considered 
arbitrary. While it may seem expedient or 
necessary to guard women against the moral 
and physical injury which may result from 
long hours in certain occupations, it does not 
necessarily follow that there is or may be the 
same necessity for making like provisions for 
men. 

As we have seen, while the weight of au- 
thority sustains the doctrine as laid down in 
the case of Commonweath v. Hamilton Manu- 
facturing Co.,!* to the effect that women are 
more or less under the tutelage of the state, 
and require the same protection against op- 
pression, and physical and moral injury as do 
minors, there is to be found in the ease of 
Ritchie v. People,}° authority for saying that 
the rights of women are practically the iden- 
tical rights of men which safeguard her 
against arbitrary and discriminating legisla- 
tion. 

Los Angeles, Cal. O. H. Myrick. 


14 120 Mass. 383. The decision in this case should be 
interpreted as meaning that the act was intended to 
be confiried to factory work leaving the question open 
whether the legislature’s power extends to private 
work. Freund’s Police Power, sec. 312. 

15 155 Tl. 98. 








MUNICIPAL CORPORATIONS — EMPLOYMENT 
OF COUNSEL BY CITY ATTORNEY TERMIN- 
ABLE AT WILL. 


CITY OF WILMINGTON v. BRYAN. 


Supreme Court of North'Carolina, May 28, 1906. 


Where, under authority of the legislature empow- 
ering a city to collect its arrearages of taxes, and mak- 
ing it the duty of the city attorney, together with such 
associate counsel as he might select, to bring actions 
against delinquent taxpayers, one S, then city attor- 
ney, associated other attorneys with himself for the 
collection of taxes, the contract for the collection of 
such taxes was one made with S as city attorney, and 
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not with his asseciates, and as such terminated with 
the expiration of the city attorney’s term of office. 


Where a city employed its city attorney and bis sub- 
agents to collect back taxes, there being no limitation 
as to time, the ordinance simply ordering the collec- 
tion of the taxes, and that when collected ‘‘it shall be 
the duty of the city attorney to return the books ard 
take a receipt therefor,’’ the action of the city in de- 
manding the books from one of such attorneys was a 
revocation and a termination of the contract. 


CLiaRK, C. J.: This is an action to recover 
$1,076.52 back taxes collected by the defendant 
after the revocation by the plaintiff of his author- 
ity to collect the same; payment thereof having 
been demanded by the plaintiff and refused by 
the defandant. ‘The answer admits the collection 
of the money, but sets up as a defense that the 
defendant had a continuing contract with the 
plaintiff, which was to last till all the back taxes 
were collected, and sets up a counterclaim for 
$7,500 commissions on back taxes collected by the 
city attorney after the defendant’s employment 
was revoked. By chapter 182, p. 264, Laws 1895, 
the city of Wilmington was given authority to 
collect its arrearages of taxes, and it was made 
the duty of the city attorney, together with such 
associate counsel as he might select, to bring such 
actions against delinquent taxpayers. This act 
was repealed. Laws 1897, p. 700, ch. 517, ratified 
March 9, 1897. Under the authority of the act of 
1895, D. B. Sutton, then city attorney, associated 
the defendant and several other attorneys with 
himself for the collection of back taxes. By vir- 
tue of this association the defendant and others 
now claim an irrevocable contract with the city, 
even after the repeal of the statute and after the 
expiration of the term of Sutton, on whom as city 
attorney the duty was imposed to make the col- 
lection, with the aid of agents to be selected by 
him. C. P. Lockey succeeded D. &. Sutton as 
city attorney April 4, 1898, and the board of al- 
dermen turned over to him, as such city attorney, 
for collection. the back taxes for the years 1894, 
1895, 1896, and 1897, and on April 25, 1898, passed 
the following resolution: 

‘Resolved, the board of audit and finance con- 
curring, that the city attorney be and he is here- 
by authorized, empowered, and instructed to col- 
lect all taxes due the city for the years 1894, 1895, 
1896, and 1897, and to institute all actions in court 
that may be necessary to enforce the collection 
of such taxes. 

*-As compensation for making said collection, 
the city attorney may deduct and retain 10 per 
cent. of all moneys colleeted under this resolu- 
tion. 

“Resolved, further, that the city attorney be 
and he is hereby directed and instructed to join 
and co-operate with the attorneys now in charge 
of the collection of the back taxes due the city 
for the years prior to 1894 upon such terms as 
may be agreed upon by him and said attorneys.” 

The board of andit and finance, May 11, 1898, 
amended the said resolutions by changing the 





second paragraph of the first resolution to read 
as follows: ‘‘As compensation for making such 
collection, the city attorney shall be paid 10 per 
cent. of all moneys collected by him, which 
amounts go paid to the city attorney shall include 
all costs and expenses tothe city of any kind 
whatsoever,, The city attorney shall make weekly 
reports of all moneys collected, and render his 
bill for his commissions and shall give bond in 
the sum of $5,000’’—and as thus amended, adopt- 
ed the aforesaid resolutions. The defendant was 
one of the attorneys referred to in the second 
resolution and was a¢cordingly associated by the 
city attorney with himself in making collections 
of said back taxes. T. W. Strange succeeded 
Lockey as city attorney, and was himself snc- 
ceeded in that office in 1899 by Iredell Meares, 
who. some time after his election, made a de- 
mand upon the defendant for the tax books con- 
taining the back taxes due the city prior to 1894. 
The defendant declined to surrender the same, 
claiming .that he and his associates had an irre- 
vocable contract for the collection of those taxes. 
The board of aldermen then passed a resolution 
directing the defendant and his assoviates to de- 
liver to City Attorney Meares the sald tax books, 
authorizing the said city attorney to collect said 
back taxes; and the board notified the defendant 
and his associates to proceed no further in the 
collection of taxes. ‘The defendant again refused 
to surrender said books, claiming an irrevocable 
contract to collect the taxes, alleging ability and 
willingness to collect, and averring that he would 
hold the city responsible for damages if he were 
stopped from preceeding further to collect, After- 
wards, the said tax bocks were taken from the 
office of the defendant by said City Attorney 
Meares by direction of the city authorities, and 
said city attorney and his successor in office have 
since that time been collecting said back taxes 
and have received the pay therefor. The 
$1,076.52 demanded in the complaint is for back’ 
taxes which it was admitted were collected by 
him after Meares had become city attorney and 
had demanded the said tax books and had been 
refused, and this sum is held by him on the sole 
claim that the city is due him $7,500 as damages 
for refusing to permit him to continue the collec- 
tion of taxes. It was agreed that if the defend- 
ant was entitled to any counterclaim at all for his 
alleged damages (which are for loss of commis- 
sions and the value of services in issuing writs 
at d notices and preparing for further collections), 
the amount should be fixed at $4,000 from which 
should be deducted the $1,076.52 due the city, 
collected as aforesaid after the notice of the ter- 
mination of his attorneyship, and for the recov- 
ery of which this actionis brought. So the whole 
question is simply narrowed down to one of law, 
whether the city had a right to terminate the au- 
thority it had given, under which the defendant 
was collecting the back taxes, or did the defend- 
ant hold a perpetual and irrevocable contract to 


collect the back taxes? 
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There was error. as pointed out by the plain- 
tiff’s exception 1, in that the judge found on the 
above facts, as a cunclusion of law, that the plain- 
tiff entered into a contract with ‘“‘E. K. Bryan 
and his associates.’’ The facts show that the con- 
tract, if any, was made by the ‘board of alder- 
men with D. B. Sutton,.as city attorney,’’ and as 
such, the contract terminated with the expiration 
of his term of office. 


The court also erred in overruling the plain- 
tiff's exceptions 2and 8 tothe referee's findings 
of law, and in holding that the contract was a 
continuing one, when, upon the facts found. it 
was the employment of counsel to collect with- 
out any duration (unless it was the term of office 
of the then incumbent as city attorney), and be- 
ing without limitation as to time, it was, in law, 
a contract termiuable at the will of either party. 
Abbott v. Hunt, 129 N. C. 403, 40S. E. Rep. 119. 
The ordinance of July 30, 1895, set out in the 
referee’s report, under which the back taxes 
prior to 1894 were placed in the hands of Sutton, 
city attorney, to collect, simply ordered those 
taxes to be collected, and that, when collected, 
‘*it shall be the duty of the city attorney to return 
the books and take a receipt therefor.’’ There is 
nothing in that resolution carrying a property 
right, or power coupled with an interest, or 
creating a perpetual and irrevocable contract, 
with the then city attorney, who has long since 
passed out of office, as principal, and still less 
with the defendant as one of his subagents. That 
a principal who appoints an agent, without limi- 
tation as to time, may revoke at any time, unless 
it is a power coupled with an interest, is elemmen- 
tary law. Insurance Co. v. Williams, 91 N. C. 67, 
49 Am. Rep. 637; Ballard v. Ins. Co., 119 N.C. 
187, 25S. E. Rep. 956. The resolution providing 
that the city ‘“‘shall pay 10 per cent. of all taxes 
collected without suit and twenty per cent. of 
that collected by suit, does not confer any in- 
terest in the taxes, out is merely a method of 
measuring the compensation to be paid on that 
collected, so long as the authority to collect is 
unrevoked.*’ Missouri v. Walker, 125 U.S. 339, 
8 Sup. Ct. Rep. 929, 31 L. Ed. 769. If the interest 
is in that which is produced by the exercise of 
the power, then it is not a power coupled with an 
interest. Abbott v. Hunt, 129 N. C. 403, 40S. E. 
Rep. 119, where the authorities are collected at 
page 405 of 129 N.C., page 120 of 40S. E. Rep., 
and which is conclusive of this case. Barr v. 
Schroeder, 32 Cal. 609. ‘*A mere power to col- 
lect money and receive property, the agent to 
have one-half of the net proceeds as compensa- 
tion, is not a power coupled with an interest, and 
is revocable.“’ Bancroft v. Ashhurst, 2 Grant 
Cas. (Pa.), 513; Blackstone v. Buttermore, 53 Pa. 
266. The relation which the defendant sustains 
to the city was merely that of agent, and when 
the statute was repealed he had no contract right 
which was impaired. Mial v. Eliington, 134 N. 
C. 131,468. E. Rep. 961, 65 L. R. A. 697; Mis- 
souri v. Walker, supra; Pennie v. Reis, 132 U.S. 





464, 10 Sup. Ct. Rep. 149, 33 L. Ed. 426. Nor 
could the bourd of aldermen make a contract for 
the employment of legal services binding for an 
unlimited time and irrevocable by their succes- 
sors. Abbott. Mun. Corp. § 259; Wadsworth v. 
Concord, 133 N. C. 587, 45 S. E. Rep. 948. That 
would be worse than the incorveniences and 
shackles from which we were happily freed by 
the decision in Mial v. Ellington, supra. 


Nor is there any force in the defendant's claim 
of a quantum meruit for legal services in preparing 
claims for suit when his agency was terminated 
(and indeed the judgment in his favor seems 
based solely on the fees paid to Meares and Bel- 
lamy, the succeeding city attorneys, for the col- 
lections made by them), for an obligation on an 
implied contract never arises when an express 
contract covers the same ground. The plain 
terms of this employment were that the then city 
attorney and his subagen’s, including the defend- 
ant, would collect the back taxes, under their ex- 
press contract to receive for the work 10 per 
cent. of taxes collected without suit and twenty 
per cent. of the amount collected by law. This 
was the only compensation and bargain, and it is 
clear from the nature and terms of the contract 
that the same could be terminated at any time by 
either party, and it could not have been in con- 
templation that, in any event, it would last longer 
than the term of the principal agent, the city at- 
toruey, unless renewed with his successor, as 
each should come into office. There was no con- 
tract for pay except for collection. The contract 
having been terminated rightfully, and the only 
compensation being provided by express con- 
tract, there is no implied contract to exact any, 
other or furth +r payment for any other or further 
services. The express contract covers the entire 
ground and that was terminable at the will of 
either party. Abbott v. Hunt, supra. The de- 
fendant knew the law, and if he had wished other 
pay for incidental services in regard to collec- 
tions not made at the termination of the employ- 
ment, he should have stipulated therefor. The 
city attorneys have, under authority of law, made 
the subsequent collections of back taxes and the 
city has paid them the fees, some $4,000 (it is 
agreed) for such services. The defendart ought 
not to be paid by the city over again, the same 
sum for having been willing to collect these taxes, 
when we find that his claim of a right to do so is 
erroneous. And in no view of the case could this 
defendant have recovered in full for a demand 
which, if due at all, was recoverable by himself 
in common with several others. 

The counterclaim set up cannot be sustained, 
and the judge below having found, as a fact in 
the judgment, that the sum of $1,076.52, de- 
manded by the plaintiff of the defendant, was 
collected by the defendant after Meares had been 
elected city attorney, and after the tax books had 
been demanded by the plaintiff from the defend- 
ant, which the defendant refused to surrender. 
the employment of the defendant being under a 
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contract at will and revocable, the said action of 
the plaintiff in demanding the said books from 
the defendant was a revocation and a termina- 
tion of the said contract, if any, with the defend- 
ant, and all collections made by the defendant 
thereafter were tortious and gratuitous, and the 
plaintiff is entitled to recover the aforesaid sum 
with interest from September 1, 1900, and costs, 
and judgment should be entered below in accord- 
ance with this opinion. 
Reversed. 


Note.— Where Legislature Provides for Employ- 
ment of Additional Counsel for Collection of Taxes 
by City Attorney, Does Such Employment Expire 
with the City Attorney’s Term of Office2—It would 
seem in the very nature of such an employment as 
though it could not be terminated with the term of 
office of the city attorney. He was empowered to se- 
cure the services of attorneys to accomplish a certain 
thing which was definitely ascertained at the time of 
such employment, and it might well have been in the 
contemplation of the legislature that, as far as the city 
attorney was concerned, his office might not extend 
over the time necessary to complete the recovery of 
the taxes, and for that very reason it would be expe- 
dient to hire additional counsel whose time would not 
be limited. We regard the dissenting opinion in this 
case by far the best considered one both in reason and 
authority: 

“The defendant in his answer averred that he was 
employed by the city to collect all the taxes due it for 
the years prior to 1897, under two separate contracts, 
by which the city agreed to pay the defendant ten per 
cent on amounts collected without suit and twenty 
per cent on amounts collected by suit, as to all taxes 
due prior to 1894, and ten per cent, freeJof costs and 
expenses to the city on all taxes due since that year. 
That the city was expressly authorized by the act of 
1895, p. 264, ch. 182, to make the contract with the de- 
fendant through its then city attorney, if any statu- 
tory authority was required, and that defendant 
collected a large amount of said taxes, $39,000, for 
which he received his commissions, and in addition to 
the said sum of $1,076.52, and also for another sum for 


which he had not received his commissions, they ; 


amounting to $300. That he had also brought a large 
number of suits, after carefully compiling the facts 
and investigating the legal questions involved as to 
the right of the city to collect back taxes, and that he 
bestowed great labor and gave much of his time and 
attention to the preparation of the trials, and among 
other things had spent considerable of the money he 
had earned in prosecuting the work of collecting the 
other taxes, which amounted to over $100,000, and of 
this sum at least $60,000 could have been collected. 
In 1899 the city, without his consent, took the tax 
boeks from the defendant and cancelled the contract, 
astructing him not to proceed any further with the 
collection of the taxes. That the city has availed itrelf 
ofthe labor performed and professional services ren- 
dered by the defendant, and has settled some of the 
suits he instituted, and has in general received the 
benefit of what he had done in the way of collecting 
taxes up to the time it canceled the contract and re- 
fused to permit the defendant to proceed any further 
inthe performance of his part of the agreement, he 
being at all times able, ready and willing to carry out 
the contract on his part; that his services so rendered 
and for which he has received no compensation were 
worth $4,000. There were two counterclaims stated 





in the answer, one for the breach of the contract, in 
which the defendant sought to recover the compensa- 
tion fixed by the agreement, or damages for the 
breach to be measured by such compensation, and the 
other in which he sought to recover as upon a quan- 
tum meruit the reasonable value of his services. The 
case by consent of the parties was referred, and the 
referee reported his findings of fact and conclusions 
of law. It appeared from the report that the defend- 
ant was by agreement associated with the city attor- 
ney in the collection of back taxes, and that the latter 
by resolution of the board of aldermen, concurred in 
by the board of audit and finance, was required to re- 
port weekly all moneys collected by him for back 
taxes, and render a bill for his commissions, and give 
a bond in the sum of $5,000. The beard of audit and 
finance, which was created by chapter 143, p. 230, 
Laws 1876-77, had full knowledge of the terms of the 
two contracts with the defendant, and in May, 1898, 
approved and ratified them by joining the aldermen 
in a resolution to that effect; that reports of taxes 
collected by the attorneys were made to the city au- 
thorities and bills rendered for commissions were 
passed by the aldermen, approved by the board of 
audit and finance and paid, except the commission of 
$100 on one claim and the commission on the $1,076.52, 
which amounts to $215. The referee further finds 
that the compensation fixed by the contracts was fair 
and reasonable, and that the defendaht in all things 
faithfully performed the contracts on bis part, aud 
was ready and willing to fully perform the same, and 
and further, that the city reaped the benefit of his 
labors, and the expenses incurred by him in prepar- 
ing for and bringing the suits, which were considera- 
ble and fur which he had received no compen- 
sation, and that some of the suits are still pending; 
that after the discharge of the defendant and the 
substitution of other attorneys suecessively in his 
place, the latter collected $56,000 of back taxes. 
The referee shows the following agreement between 
the parties, to which his consent was given: ‘It is 
agreed that if the defendant is entitled to recover upon 
his counterclaim he will be entitled to recover $4,000 . 
without interest, of which $1,076.52 which is already 
in his hands, shall form a part without interest.” 
The court contirmed the report and adjudged that the 
defendant recover of the plaintiff $2,923.47. 

“The plaintiff resisted the defendant’s counterclaim 
upon three grounds: (1) That a set-off or counter- 
claim cannot be asserted against a demand for taxes 
due to the plaintiff and collected by the defendant. 
(2) That defendant’s contract with plaintiff was not 
approved by the board of audit and finance, as re- 
quired by Acts 1876-77, p. 233, ch. 143, sec. 8. (3) That 
the Act of 1895, p. 264, ch. 182, was repealed by Acts 
1897, p. 700, ch. 517, thereby power to collect taxes 
was r. voked; therefore plaintiff had a right to annul 
the contract with defendant and discharge bim. 
These contentions are then considered in their order. 
First, the position that the defendant cannot set up a 
counterclaim, because it is brought for the recovery 
of taxes is shown to be untenable. The court said: 
“Tt is true that neither a tax- payer nor a sheriff can 
plead a set-off in a suit against him for taxes due and 
owing.” Citing Cobb y. Elizabeth City, 75 N.C. 1; 
Battle v. Thompson, 65 N. C. 406; State v. 
Guiliford' Co., 112 N. C. 34,17 S. E. Rep. 10, 19 
L. R. A. 485. The reason why this cannot be done in 
the cases put is well explained by Clark, J.,in the last 
cited case: ‘*The reason is not at all pertinent to a 
ease like this. A tax, while considered as a debt for 
some purposes, that is, as a thing due and therefore 
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collectible. is generally regarded as an impost and is 
not liable to set-off by the tax-payer or even by an 
officer of the law appointed to collect it. This is so 
upon the ground of public policy. To permit a tax- 
payer, or an officer charged with the collection of 
taxes, to set up an opposing claim against the state or 
a city might seriously embarrass the government in 
its financial] operations by delaying the collection of 
taxes to pay currentexpenses. It has generally been 
held that a tax is not a debt in the sense that it will 
admit of a set-off. State, ete., v. Georgia Co., supra. 
But in this case the defendant was neither a tax-payer 
nor an officer, and the principle forbidding a counter- 
claim or set-off should not have any application here. 
In Battle v. Thompson, supra, Pearson, C. J. (seem- 
ing to have just such a case as ours in his mind), says: 
‘When the defendant’s claim falls under clause 1, sec. 
101, Code Civ. Proc., and arises out of the contract or 
is connected with the subject of the action, it may be 
that the defense may be made against the state and 
the claim be allowed in diminution of the amount to 
be recovered, or to prevent a judgment in favor of 
the state when the claim is equal to or in excess of the 
demand of the state; but it would be on the ground 
that the claim is in the nature of a payment or a 
eredit, to which the defendant is entitled, that the de- 
mand of the state is in fact only for the balance.’ The 
reason why it was said the claim could be used only 
as a set-off or treated as a payment was that Battle v. 
Thompson was a suit by the state, and, as said by 
Jud re Pearson, the latter could not be sued so as to 
be subject to a judgment upon a cross-claim, but this 
reason does not apply here, as a municipal corpora- 
tion can be sued. Judge Bryan was employed undera 
definite contract as an attorney to collect taxes due to 
the city and did not sustain any kind of official rela- 
tion to it, but only a contractual one. Hall v. Wis- 
consin, 103 U. 8. 5, 26 L. Ed. 302. As an attorney he 
had the right of retainer and a lien in respect of funds 
collected, so far as necessary to satisfy his claim for 
services rendered in the particular transaction which 
are covered by the terms of his employment (Weeks 
on Attorneys, 614), and no valid reason can be as- 
signed for his being deprived of his right as an attor- 
ney in this kind of a case. Missouri v. Walker, 125 
U. S. 339, 8 Sup. Ct. Rep. 829, 31 L. Ed. 769. Besides 
the agreement of the parties sufficiently disposes of 
this objection. Why should we undertake to make 
the parties do what they have agreed should not be 
done? They wished to end the litigation, if the court 


‘ beld that the defendant had a good cause of action 


against the city by reason of the facts alleged in the 
counterclaim, either on the special contract or on a 
quantum meruit. Why, they said, prolong litigation 
uselessly? In this spirit they entered inte that agree- 
ment, and provided that if the defendant is entitled to 
recover at all the amount shall be fixed at $4,000, of 
which sum $1,076.53, which is already in his hands, 


shall form a part.’”’ 
Having shown this method to be proper in view of 


the provisions of the Code and its spirit, that all con- 
troversies should be settled in one action and as far as 
possible by one judgment, the dissenting opinion then 
proceeds to show that the referee found that the board 
of audit and finance in conjunction with the board 
of aldermen approved and ratified the contract with 
full knowledge of the facts, and by reason thereof the 
defendant was induced to proceed with the collection 
of unpaid taxes. Citing 20 Ency. of Law, p. 1182; 


Supervisors v. Sehenck, 5 Wall. (U. 8.) 722, 18 L. Ed. 
566. Chief Justice Shaw, in Crenshaw v. City of 
Roxbury, 7 Gray (Mass.), 374, said: 


“The mayor 





being the chief executive officer of the city and issy. 
ing the advertisement in his official capacity, pro- 
fessed to act for the city, and although for want of 
sufficient authority his act did not bind them, yet 
being done in their behalf, if the city afterwards by 
the city council, who had authority to do the act, with 
full knowledge of what the mayor had done, ratified 
it, the city was bound by it. Subsequent ratification 
by the principal gives the act of the agent the same 
effect as if it had been done by a previous authority, 
Of course it relates to the time of the act done and 
give it effect from that time.”? Cotton Mills v. Com- 
missioners, 108 N. C. 695, 13 8S. E. Rep. 271. But Acts 
1895, p. 264, ch. 182, sec. 2, not only authorizes but 
makes it the duty of the city attorney to employ coun- 
sel to assist him in bringing suit to recover the taxes, 
and expressly directs that such counsel shall receive 
reasonable compensation. Here is full and adequaté 
provision for the making of this very contract without 
any board’s approval or consent. By Code, sec. 683, 
it was once required that ‘every contract of a corpo- 
ration by which a liability may be incurred exceeding 
one hundred dollars, shall be in writing, and either 
under the common seal of the corporation or signed 
by some officer of}the company authorized thereto,” 
Construing and applying this statute in Boberts y, 
Woodworking Co., 111 N. C. 482,16 S. E. Rep. 415, 
this court held that although the company’s contract 
was ultra vires, it not having been made as the statute 
required, the plaintiff could recover the value of 
work and labor done and materials furnished under 
the contract upon a quantum meruit but could not re- 
cover upon the contract itself. To the same effect is 
Curtis v. Piedmont Co., 109 N. C. 401, 18 S. E. Rep. 
944, and in the latter case it was said that the statute 
(Code, sec. 683) should have been specially pleaded. 

We have not space for all of this most carefully 
considered opinion by Mr. Justice Walker, concurred 
in by Mr. Justice Cannon, which so aptly shows how 
the law may be made to clothe the very right of a 
matter in the face of technical rules, to which the 
opinion of the court gives precedence. The law should 
be directed to practical uses. The dissenting opinion 
does justice in a practical] manner by the practical use 
of principles which not only does not conflict with 
precedent, but would advance the law, which is made 
not only for the purpose of commanding what is right 
but to prohibit what is wrong, had the dissenting 
opinion been adopted as that of the court. The opin- 
ion of the court admits the injustice and finds a rem- 
edy only through the legislature. The opinion of Mr. 
Justice Walker saves further trouble by doing justice 
in a practical way and sustains it by ample authority, 
which we regret not baving further space to set forth, 
but which may be found fully reported in 548. E. 
Rep. 547. W. A. G. 


CORRESPONDENCE, 


TRUSTEE’S TITLE TO BANKRUPT'S PROPERTY A8 
AGAINST ATTACHING CREDITORS. 
Editor of the Central Law Journal: 

I enclose herewith a copy of an opinion rendered in 
Boston, July 10, by Judge Colt of the Circuit Court of 
the United States, which I have just received. I am 
pleased to do this in order that you may note the ref- 
erence tothe CENTRAL Law JOURNAL made at the 
close of the opinion. Mr. Ritchie’s note was an admir- 
able one. I feel competent to judge of it because I 
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bad, I believe, found every case on the subject before 
the number of the JOURNAL appeared with his note 
in it, and I checked with his citations. In my reply 
brief sent to Judge Colt I bound in copy of the CEN- 
TRAL LAW JOURNAL containing case of State Bank v. 
Cox with the note. That it had its weight with the 
court is evident from the opinion, and I desire you to 
know the fact. 
CuHas. W. FRANKLIN. 
Denver, Colo. 


The opinion referred to by Mr. Franklin is that of 
Crutehett v- Red Rover Mining Co. Judge Colt’s 
opinion indorsing the opinion of the CENTRAL Law 
JOURNAL on the important question of bankruptcy 
involved, is as follows: ; 

“On March 18, 1905, a petition in involuntary bank- 
ruptey was filed against the defendant in the United 
States District Court for the District of Colorado, and 
on May 22, 1905, the defendant was adjudged a bank- 
rupt. The defendant is a mining corporation organ- 
ized under the laws of Colorado, and its property is 
located within that state. On April 21, 1905, this 
ereditor’s bill was filed in the United States Circuit 
Court for the District of Massachusetts, and a re- 


_ ceiver appointed, the counsel for the defendant ap- 


pearing and consenting to the entry of the decree. 
The bill did not allege the pendency of bankruptcy 
proceedings in Colorado, nor was this fact in any way 
brought to the attention ofthe court. If it had been, 
the court would have refused to take jurisdiction of 
the bill, since it would be manifestly destructive of 
the fundamental purpose of the Bankrupt Act, and 
lead to endless confusion, for the circuit courts to en- 
tertain creditor’s bills like the present one, after the 
commence ment of proceedings in bankruptcy against 
the insolvent. Nor are we aware that any circuit 
court has ever entertained such a bill, and appointed 
areceiver, where it had notice that bankruptcy pro- 
ceedings had already been commenced against the de- 
fendant. The jurisdiction of this court under this 
bill, and of its receiver, is limited to the District of 
Massachusetts; and, since no property of the defend- 
ant has come into the possession of the receiver, the 
rights of creditors and of all parties having any inter- 
estin the bankrupt’s estate, have been, up to the 
present time, in no way affected by the entry of this 
decree appointing a receiver. Under these circum- 
stances, it is clearly the duty of the court to dismiss 
the bill and discharge the receiver. The authorities 
upon this point are numerous and conclusive. The 
jurisdiction of the bankruptcy court ‘is absolute, 
paramount and exclusive to adjudicate the question 
of bankruptcy, to settle and liquidate the estate of the 
bankrupt and as to all matters and questions arising 
in bankruptcy proceedings touching the persons and 
property of the bankrupts, their relations to their 
creditors, and the rights of creditors in and to the 
bankrupt’s estate, from the commencement of the 
proceedings to their close.’ Brandenburg on Bank- 
ruptey, 3d Ed., Sec. 36, and authorities cited; Leve- 
land on Bankruptcy, 2d Ed., Sec. 18, p. 75; Inre 
Watts and Sachs, 190 U. 8.1, 27, 35. In Bank v. Sher- 
man, 101 U. S. 408, the supreme court said: ‘The 
tiling of the petition was a caveat to all the world. It 
was in effect an attachment and injunction. There- 
after all the property rights of the debtor were ipso 
facto in abeyance until the final adjudication. If that 
were in his favor they revived and were again in full 
force. If it were against him, they were extinguished 


as to him and vested in the assignee for the purposes 


of the trust with which he was charged. The bank- 





rupt became, as it were, for many purposes, civiliter 
mortuus. Those who dealt with his property in the 
interval between the filing of the petition and the 
final adjudication, did so at their peril. They could 
limit neither the power of the court nor the effect of 
the final exercise of its jurisdiction. With the inter- 
mediate steps they had nothing to do. The time of 
the filing of the petition and the final result alone 
concerned them.’ 

In the case of Jn re Benedict, 140 Fed. Rep. 55, the | 
court said: ‘It must be remembered, however, that 
this is strictly a proceeding in rem, contemplating 
only temporary control of certain property. A pro- 
ceeding in bankruptcy is, sui generis. The filing of 
an involuntary petition is not the commencement of a 
suit against the failing debtor to recover debts due. 
It contemplates rather the collection and distribution 
of an estate. Such proceedings do not abate by the 
death of the alleged bankrupt, occurring after the 
petition and before the adjudication. &e Hicks (D. 
C.), 107 Fed. Rep. 910; Re Spaulding (D. C.), 184 
Fed. Rep. 507. Another fact must be kept in mind. 
The very property sought to be reached had been by 
virtue of the act of congress brought sub-modo under 
federal influence and control by the fillng of the in- 
voluntary petition, which has, so to speak, imposed a 
status upon all the property of the alleged bankrupt 
everywhere. Bank v.Sherman, 301 U. S. 400; Muel- 
ler v. Nugent, 184 U.S. 1-16. Such petition, when 
filed, is held to be ‘a caveat to all the world,” and to 
operate upon such assets like an attachment or in- 
junction. Such legal result is not expressly provided 
for in the text of the law, but is predicted by the 
court upon the general scope of the act and the pur- 
pose of congress.’ See also State Bank of Chicago 
v. Cox, United States Circuit Court of Appeals for 
the Seventh Circuit, October, 1905, published in the 
CENTRAL LAW JOURNAL, April 6, 1906, with an ex- 
haustive note reviewing the authorities, by William 
Ritchie. A decree may be entered dismissing the 
bill.” 











BOOK REVIEWS. 





PROBATE REPORTS, ANNOTATED, VOL. 10. 


The tenth volume of that very valuable series of 
special reports, entitled Probate Reports, Annotated, 
is now ready for delivery. This volume, in common 
with the earlier ones in the same series,contains full re- 
ports of all cases of general interest and value decided 
in the highest courts of the several states, on points of 
probate law since volume nine of the same series was 
issued, with full notes and references. The editor of 
this very splendid series of reports is Hon. William 
L. Clark, of the New York bar, author of Clark on 
Contracts. ‘The plan of this new series of reports 
gives in about one volume ayear, all the contempora- 
neous or recent decisions of the highest courts of the 
different states of the union, of the Supreme Court of 
the United States, and of the United States Circuit 
Courts and Circuit Court of Appeals, upon all matters 
cognizable in probate and surrogate courts, or in- 
volving questions of probate law and practice. Be- 
ginning with volume nine, very many of these cases 
reported in this series are followed by notes referring 
specifically to the other cases on the same subject and 
to notes in the preceding volumes of the series. In 
addition to this, another feature is incorporated in 
Vol. 10 (just published), and will be continued and 
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improved upon in subsequent volumes; namely, a 
digest of the decisions of general application on qucs- 
tions of probate law and practice, other than those re- 
ported in full, and which could be found by the prac- 
titioner only after a more or less laborious search 
through the late digests and reports. In the back of the 
present volume a number of these cases are reported as 
‘*Memoranda of Other Recent Decisions,” with care- 
fully prepared catch-lines and cross-references to aid 
the profession in finding what is wanted. The im- 
portance of this series of reports will be recognized 
when it is considered that during every generation, 
four-fifths of the entire real and personal property of 
eighty millionsor more of people passes under the 
absolute control of the probate jurisdictions of this 
country. Some adequate idea may thereby be formed 
of the immense and increasing importance of this 
particular branch of our substantive law. For judges 
and practitioners in probate, surrogate, and other 
courts in every state, these volumes would seem to be 
indispensable, as presenting in its latest phases the 
most important points of probate law, and as giving 
each year, either in full or in a condensed form, prac- 
tically all the recent decisions of general application 
and value. ; 

Printed in one volume of 709 pages, bound in law 
sheep, and published by Baker, Voorhis & Co., New 
York. 


BOOKS RECEIVED. 





Practice in the Supreme Court and thejCourt ofA p- 
peals of Missouri, in Appellate Proceedings and 
Original Writs. By G. A. Finkelnburg and Tyrrell 
Williams, of the St. Louis Bar. Second Edition. 
St. Paul, Minn., Keefe- Davidson Company, 1906. 
Buckram. Price $4.50. Review will follow. 


Cyclopedia of Law and Procedure. William Mack, 
Editor-in-chief. Volume 21. New York. The 
American Law Book Company, 1906. Review will 
follow. 


HUMOR OF THE LAW. 


. 





A story is told of a certain newly-appointed judge 
who remonstrated with counse as to the way in which 
he was arguing his case. *“‘Your honor,” said the 
lawyer, “‘you argued such a case in a similar way 
when you were at the bar.” ‘Yes, I admit that,” 
quietly replied the judge. ‘But that was the fault of 
the judge who allowed it.” 


Squire Bellows.—W hat’s your business’ 

Witness.—Actor. ‘ 

Squire Bellows.—Actor! 
tell the truth. 

Witness.—My father had a worse job. 

Squire Bellows.—Inherited prevarication. 
did your father do? 

Witness.—Lawyer. 


Why those fellows never 


What 


A New York tirm applied to Abraham Lincoln 
some years before he became President, as to the 
financial condition of a neighbor. Mr. Lincoln re- 
plied as follows: ‘Yours of the 10th instant received. 
I am well acquainted with Mr. , and know his 
circumstances, First of all, be has a wife and baby; 





ca 





together, they ought to be worth $50,000 to any man. 
Secondly, he has an office in which there is a table 
worth $1.50, and three chairs, worth say, $1. Last of 
all, there is in one corner a large rat hole which will 
bear looking into. Respectfully yours, A. Lincoln.” 


Lawyer—Are you—er—er—truthful? 
Youth—Yes, sir, but I ain’t so blamed truthful as 
ter interfere with your business. 
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1. ACCOUNT, ACTION ON—Evidence.—In an action for 
salary, board, and cattle sold to defendant, demands 
alleged to have been made by plaintiff on defendaat for 
money, without showing to what account it was te be 
applied, heldirrelevant.—Ehrman v. Whelan, Miss., 40 
So. Rep. 430 


2. ACCOUNT, ACTION ON—Evidence.—In an action on 
account for services as ranch superintendent, evidence 
as to disposition of grain raised on the ranch after de- 
fendant ceased to have any interest therein was properly 
rejected.—Mullenary v. Burton, Cal., 84 Pae. Rep. 159. 


3. ACKNOWLEDGMENT—Married Women.—It is not es- 
sential to a valid acknowledgment by a married woman 
that she should be examined apart from her husband, or 
that the contents of the instrument should be explained 
to her.—Patnode v. Deschenes, N. D., 106 N. W. Rep. 573. 


4. ACTION —Joinder.—Where a cause of action for 
breach of warranty and a cause of action for deceit both 
arise out of the same transaction, they may be joined in 
one action.—Smith v. Newberry, N. C.,5388. E. Rep 234. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Admin- 
istration.—Where a debtor conveyed all his property to 
a single creditor, equity will administer the property for 
the benefit of all the grantor’s creditors without demand 
on grantee.—Locke v. Murtin, Ala., 40 So. Rep. 587. 


6. APPEAL AND ERROR—Contempt Proceedings.—That 
on proceedings to punish for a contempt in the violation 
of an injanction the cuurt did not issue a warrant for 
defendant’s arrest, but called them into court by notice, 
was not ground fora reversal of an order discharging 
the defendants.—State v. Thompson, Iowa, 106 N. W. 
Rep. 515. 


7. APPEAL AND Error—Errors Reviewable.—An error 
committed by the court in instructing the jury is re- 
viewable on exception, although the instruction was 
given on the court’s own motion without any request 
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being made therefor.—Smith v. Newberry, N. C., 538. E. 
Rep. 234. 

§. APPEAL AND ErRROR—Instructions.—An assignment 
that the court erred in refusing to give the “fourth in- 
struction” requested by defendant could not be reviewed 
where the body of the statement contained no instruc- 
tion thus numbered.—Kelly v. Ning Yung Benev. Ass’n, 
Cal., 84 Pac. Rep. 321. 

9, APPEAL AND ERROR—Motion for New Trial.—A mo- 
tion for new trial is not a condition precedent to right 
toreview denial of a mction for judgment, notwith- 
standing the verdict.—Satterlee v. Modern Brotherhood 
of America, N. D., 106 N. W. Rep. 561. 

10. APPEAL AND ERROR—Necessity of Statement of 
Facts.- Where there is no statement of facts in the 
record, arguments based on purported quotations, from 
the evidence contained in appellant’s brief must be ig- 
nored.—Hotel Co. v. Merchants’ Ice & Fuel Co., Wash., 
84 Pac. Rep. 402. 

11. APPEAL AND ERROR—ObDjections Not Made at Trial. 
—Where evidence as to certain property described in an 
amended complaint was received without objection, de 
fendants could not first objecton appeal that the amend- 
ment was not served.—Musselman vy. Musselman, Cal , 
84 Pac. Rep. 217. 

12. APPEAL AND ERROR—Rehearing.— Where, after the 
granting of a rehearing, issues not theretofore touched 
upon, and not included within the prior rulings of the 
court, are raised, the cause will be remanded to admit 
evidence of rights alleged to have been acquired since 
judgment, and to pass upon issues not previously adju- 
dicated.—Crochet v. McCamant, La., 40 So. Rep. 474. 


18, APPEAL AND ERROR—Reversal.—Where judgment 
is reversed for failure to bring in parties who appeared 
at the trial, new trial will be had only of issues raised by 
the parties un being brought in.—Mitau v. Roddan, Cal., 
84 Pac. Rep. 145. - 

14, APPEAL AND ERROR—Theory of Case.—Defendants 
held not entitled to dbject on appeal to a joint judgment 
against all, where case was tried on the theory that all 
or none were liable.—Nishkian v. Chisholm, Cal., 84 Pac. 
Rep. 312. 

15. ARBITRATION AND AWARD—Time for Filing Award. 
—An award not filed within the time specified in the 
agreement of arbitration held void, notwithstanding 
Code Civ. Proc. § 1283.—Abrams v. Brennan, Cal.,'84 Pac. 
Rep. 363. 

16. ASSAULT AND BATTERY—Pointing Pistol While in 
Pocket.—A person having a pistol in his pocket and 
pointing it at another without removing it from the 
pocket held guilty of an assault with a deadly weapon.— 
State v. Atkinson, N. C., 53 S. E. Rep. 228. 

17. ATTACHMENT—Bill of Lading.—Delivery of a draft 
and billof lading heid to have conveyed the title to the 
goods.—American Nat. Bank v. Lee, Ga., 53 8. E. Rep. 268. 


18. ATTORNEY AND CLIENT—Acceptance of Services.— 
Where plaintiffs wére employed by defendant as attor- 
neys, and rendered services under the contract, they 
were entitled to recover what the services were reason- 
ably worth, whether defendant knowingly accepted the 
benefit of the services or not.—Simmons & Ward v. Daven- 
port, N. C.,53 8. E. Rep. 225. 

19. ATTORNEY AND CLIENT—Liability for Value of Ser- 
vices.—Where defendant employed an attorney to per- 
form certain services for it, the fact that the services 
were also of benefit to certain others, who paid a portion 
of the fee, was no defense to defendant’s liability for the 
balance.—Kelly v. Ning Yung Benev. Ass’n, Cal., 84 Pac. 
Rep. 321. 


20. BENEFIT SOCIETIES—Beneficiaries.—Where a ben- 
efit certificate was payable to a member’s “legal heirs,” 
a bequest of the proceeds to his wife held ineffectual to 
change the beneficiary so as to entitle her to the entire 
proceeds of the certificate.—Burke v. Modern Woodmen 
of America, Cal., 84 Pac. Rep. 275. 

21. BENEFIT SOCIETIES—Constitution and By-Laws.— 
A member of a mutual benefit society held bound by the 





constitution and by-laws in force when his certificate 
was issued, and amendments thereto.—Union Fraternal 
League of Boston v. Johnston, Ga., 53 8. E. Rep. 241. 

22, BENEFIT SOCIETIES— Warranties in Application.— 
An untrue statement by insured in her application as to 
her health held a material misrepresentation which vitia- 
ted the policy.—Satterlee v. Modern Brotherhood of 
America, N. D., 106 N. W. Rep. 561. 

23. BOUNDARIES—Field Notes as Evidence.—Where the 
marks of the government survey are obliterated, and the 
location of corners cannot be located, the measurements 
in the field notes of the survey control.—Roads v. Stan- 
gair, Wash., 84 Pac. Rep. 405. 

24. BROKERS — Commissions.—Where a broker pro- 
cured a purchaser of defendant’s land on the terms pre- 
scribed, but defendant refused to complete the sale, he 
was liable for commissions.—Carlin v. Lifur, Cal., 84 Pac. 
Rep. 232. 

25. CANCELLATION OF INSTRUMENTS—Bona Fide Pur- 
chaser.—A decree of cancellation of a deed for land for 
fraud or duress or want of consideration cannot be made 
against a purchaser for valuable consideration without 
notice of the facts tainting the deed with fraud, duress, 
or want of consideration.—Dunfee v. Childs, W. Va ,53 
S. E. Rep. 209. 

26. CANCHELATION OF INSTRUMENTS — Fraud.—On a 
trial de novo of an action to cancel a conveyance on the 
ground that plalotift’s signature was obtained by fraud, 
evidence held to sustain finding for defendant.—Patnode 
v. Deschenes, N. D., 106 N. W. Rep. 573. 

27. CARRIERS — Accommodations for Passengers.—A 
common carrier discriminating nthe sale of its tickets 
and accommodations in the order ot application therefor 
is liable for suck breach of duty toa passenger injured 
thereby.—Patterson v. O)d Dominion 8S. 8S. Co.,N.C., 53 
8. E. Rep. 224. 

28. CARRIERS—Allegation of Negligence.—A complaint 
alleging that plaintiff while a passenger upon defend- 
ant’s railway was finjured, etc., was not defective for 
failure to show that defendant owed any duty to plain- 
tiff.—Birmingham Ry., Light & Power Co. v. Adams, Ala., 
40 So. Rep. 385. 

29. CARRIERS—Baggage.—Carrier held liable for loss 
or destruction of sample case checked as baggage.—New 
Orleans & N. E. R. Co. v. Shackleford, Miss , 40 So. Rep. 
427. 

30. CARRIERS—Liability for Acts of God.—Where a 
carrier negligently delays a shipment of goods so that it 
is destroyed by an act of God which would not have de- 
stroyed it except for the delay, the carrier is liable.— 
Green-Wheeler Shoe Co. v. Chicago, R. I. & P. Ry. Co., 
Iowa, 106 N. W. Rep. 498. 

31. CARRIERS—Mistaking White for Colored Person.— 
In an action against a street railway company for its 
conductor negligently mistaking a white passenger for 
a colored one and informing him that he must sit in that 
portion of the car set apart for negroes, the petition must 
allege plaintiff to be a white man.—Wolfe v. Georgia Ry. 
& Electric Co., Ga., 53S. E. Rep. 239. 

32. CARRIERS — Right to Berth in Sleeping Car.—A 
sleeping car company, having elected to terminate a 
contract to furnish plaintiff with a berth, held bound as 
acondition precedent to offer to return the purchase 
price of the ticket.—Pullman Co. v. Krauss, Ala., 40 So. 
Rep. 398. 

38. CONSTITUTIONAL LAW—Motive of Legislature.—The 
motives of the legisluture cannot be inquired into for 
the purpose of determining the validity of its laws.— 
People v. Gardner, Mich., 106 N. W. Rep. 541. 

34. CONSTITUTIONAL Law — Equal Protection. + The 
failure of the taxing authorities to directly tax shares of 
stock in domestic corporations held not a denial to the 
holder of the foreign shares of the equal protection of 
the law.—Georgia R. & Bauking Co. v. Wright, Ga., 53 S. 
KE. Rep. 251. 

35. CONSTITUTIONAL Law —Impairing Obligation of 
Contract. — Act March 2, 1903 (St. 1903, p. 67, Ch. 61), 
amending Pol. Code, § 3443, by providing a new method 
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of contesting the right to buy public lands, though re- 
troactive, held to impair no obligation of contract.— 
Boggs v. Ganeard, Cal., 84 Pac. Rep. 195. 

36. CONSTITUTIONAL Law — Limitations as to Setting 
Aside Tax Sale.—The enactment of laws prescribing the 
time within which suit shall be brought held not to de- 
prive a litigant of, hisyproperty without due process of 
law.—Terry v. Heisen, La., 40 So. Rep. 461. 

87. CONSTITUTIONAL Law-— Retrospective Operation of 
Statute.—Where law at death of owner of real property 
gave only life estate in the homestead to widow, legis- 
lature held tohave no power to give her the fee in the 
homestead.—Bailesv. Daly, Ala., 40 So. Rep. 420. 

38. CONSTITUTIONAL Law—Service by Publication.— 
Service by publication on domestic corporation which 
has failed to provide officers or agents upon whom other 
service may be had constitutes due process of law.— 
Clearwater Mercantile Co. v. Roberts-Johnson-Rand 
Shoe Co., Fla., 40 So. Rep. 436. 

39. CONSTITUTIONAL Law—Vested Rights.—A by-law 
of a mutual benefit society by which it attempted io 
scale the amount of its liability on an existing certificate 
one-half held void as impairing the obligation of the 
contract.—Bornstein v. District Grand Lodge No. 4, In- 
dependent Order B’nai B’rith, Cal., 84 Pac. Rep. 271, 

40. CONTEMPT—Civil Contempt. — Where a civil con- 
tempt results in loss or injury to a party to an action or 
proceeding, the court can only impose an indemnity fine 
under Rev. St. 1898, § 3490, and not a fine or imprison- 
ment under section 3489.—Emerson v. Huss, Wis., 106 N. 
W. Rep. 518. 

41. ContEMPT—Criminal Contempt.—A criminal con- 
tempt held panishable, in a proceeding in the name of 
the state, either in a summary manner or on notice and 
inquiry, as provided by Rev. St. 1898, §§ 2565-2568.—Emer- 
son v. Huss, Wis., 106 N. W. Rep. 518. 

42. DaMAGES—Breach of Contract.—A contractor un- 
der a written contract in excess of $1,000 is not limited in 
his recovery against the ownerto the amount actually 
paid out by such contractor for labor and material, by 
the fact that the contract was not recorded.—Camp v. 
Behlow, Cal., 84 Pac. Rep. 251. 

43. DEATH — Earning Capacity. — In an action for 
wrongful death under the employers’ liability act, if de- 
ceased spent all of his earnings on himself or objects 
other than the support of bis distributees, the measure 
of damages would be nominal.—Central of Georgia Ry. 
Co. v. Alexander, Ala., 40 So. Rep. 424. 

44. DEEDS—Setting Aside.—To set aside a deed for 
fraud, suit must be brought in a reasonable time, a time 
reasonable under circumstances of the particularcase. 
—Dunfee v. Childs, W. Va., 53 S. E. Rep. 209. 

46. EASEMENTS—Adverse User.—An easement by pre- 
scription can be acquired only by an adverse user for 10 
years, and the commencement of the time dates from 
the time when the party was damaged, or has a cause of 
action arising from adverse user. — Koe v. Howard 
County, Neb., 106 N. W. Rep. 587. 

47. ELECTION OF REMEDIES—Demand for Jury.—A 
mere demand for ajury to try the issues of fact where 
the petition prays relief,ja part only of which can be had 
at Jaw, does not warrant the court in assuming that 
plaintiff has abandoned his claim to equitable relief.— 
Ames v. Ames, Neb., 106 N. W. Rep. 584. 

48. ELECTRICITY—Care Required. — Where defendant 
permitted a heavily charged electric wire to remain 
fastened to a picket fence beside a public highway for 
20 hours, it was prima facie guilty of negligence.—Car- 
roll v. Grande Ronde Electric Co., Oreg., 84 Pac. Rep. 
389. 

49. EquitTy—Bill of Review.—A reversal by the supreme 
court is not newly-discgvered evidence or matter fora 
bill of review to reverse a decree of acircuit court made 
before such reversal.—Dunfee v. Childs, W. Va., 538. E. 
Rep. 209. ; 

50. EVIDENCE—Judicial Mortgage.—In a hypothecary 
action to enforce a judicial mortgage, parol evidence is 
inadmissible to show that the purchase pricé was not 





paid in cash, as recited in the deed.—Abbeville Rice Mill 
v. Shambaugh, La., 40 So. Rep. 453. 

51. EVIDENCE—Judicial Notice. — The court cannot 
take judicial notice that an alley between two designated 
streets is Within the boundaries of the city of Topeka.— 
City of Topeka v. Cook, Kan., 84 Pac. Rep. 376. 

52. EVIDENCE—Mental Incapacity.—In a suit to set 
aside a conveyance by a decedent on the ground that he 
was mentally incompetent, a nonexpert witness could 
not state whether the grantor was able to converse in- 
telligently on any particular subject for any length of 
time.—Ames v. Ames, Neb., 105 N. W. Rep. 584. 

53. EVIDENCE—Subjects of Expert Testimony.—In an 
action for injuries to a miner by the fall of a portion of 
the roof, an expert held properly permitted to testity as 
to what conditions made it necessary to timber a mine. 
—Bird v. Utica Gold Min. Co., Cal., $4 Pac. Rep. 256. 

54. EXECUTORS ASD ADMINISTRATORS — Voluntary 
Settlement.—Voluntary distribution by an administrator 
held not to discharge him from liability to a minor 
creditor to the extent that the assets distributed were 
sufficient to pay such creditor, who presented her ciaim 
within the time specified by Code 1896, § 131.—Daniell y, 
Baldwin, Ala., 40 So. Rep. 421. 

55. FIRE INSURANCE — Insurable Interest. — Where a 
policy was issued to A individually, and stipulated that, 
if the interest of insured was other than unconditional 
ownership, the policy should be void, and A sued as 
trustee for his children, held, thatthe petition was prop- 
erly dismissed on demurrer.— Fox v. Queen Ins. Co. .Ga., 
53 8. EK. Rep. 271. . 

56. FIRE INSURANCE — Misrepresentations. —A repre- 
sentation that property reinsured was lccated in a ware- 
house, and therefore entitled to a lower rate of iusurance 
than if stored in an elevator, where it in fact was, helda 
material misrepresentation avoiding the policy.—Fire- 
man’s Fund Ins, Co. v. Aachen & of. Fire Ins. Co., Cal., 
84 Pac. Rep. 253. 

57. FIRE INSURANCB- Temporary Presence of Gaso- 
line on Premises.—Policy of fire insurance held not 
avoided by temporary presence on premises of a half 
pint of gasoline which was not the cause of the fire.— 
Arnold v. American Ins. Co., Cal., 84 Pac. Rep. 182. 

58. FRAUDS, STATUTE OF—Debt of Another.— On an 
issue as to whether the defendant had agreed to become 
absolutely responsible fora debt due from a third per- 
son, orto become responsible if such third person did 
not pay, evidence held to require submission to the jury. 
—Jenkins v. Holley, N. Car., 53S. E. Rep. 237. 

59. FRAUDS, STATUTE OF—Indemnity.—An oral promise 
by defendant to reimburse plaintiff as surety on the 
official bond of defendant’s father held within the 
statute of frauds.—Craft v. Lott, Miss., 40 So. Rep. 426. 

60. GIFTS—Acceptance.—A legal act of donation may 
be considered accepted if the donor puts the donee in- 
to possession and he goes into possession. with intent to 
possess as owner.—Jn re Lat-aye, Lae, 40 So. Rep. 468. 

61. HigHwars—Assessing Damages.—The court will 
not presume that the commissioners assessing damages 
to the owners of land over which a highway runs con- 
sidered it necessary to divert water and conduct it ip an 
ordinary ditch for a mile and discharge it on the land of 
plaintiff, or that plaintiff was allowed damage therefor.— 
Roe v. Howard County, Neb., 106 N. W. Rep. 587. 

62. HOMESTEAD—Contract Waiving Right. — Where 
complainant executed an abandonment of her home- 
stead on the death of her first husband on the erroneous 
belief that she could not hold the same, such mistake 
was one of law, which was insufficient to justify a can- 
cellation of such abandonment and a recovery of the 
property.—Daniels v. Dean, Cal., 84 Pac. Rep. 332. 

63, HOMESTEAD — Judicial Mortgage. — Where the 
owner sells his homestead it passes burdened with the 
judicial mortgages inscribed against it.—Abbeville Rice 
Mill v. Shambaugh, La., 40 So. Rep. 453. 

64. HOMICIDE—Circumstantial Evidence.—Where the 
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months later, a pistol was found on accused ccrrespoud- 
ing in calibre with the bullet which inflicted the mortal 
wound.—State v. Green, La., 40 So. Rep. 451. 

65. HUSBAND AND WIFE —Commanity Property.—A 
nusband has the right to the control and disposition of 
community property.—Schaadt v. Mutual Life Ins. Co., 
Cal., #4 Pac. Rep. 249. 

66 HUSBAND AND WIFE—Family Expenses.—The price 
of feed for a horse used by a husband in his business is 
not a family expense within Code, § 3165. —Martin Bros. 
y. Vertres, lowa, 106.N. W. Rep. 516. 

67. HUSBAND AND WIFE—Sale to Husband.—A transfer 
by a married woman tb her husband of a bond for title 
on consideration that he carry out her obligations there- 
under is a sale of her separate property, and invalid, 
ander Code 1863, §§ 1732, 1735, unless allowed by an order 
of the superior court.—Webb v. Harris, Ga.,538. KE. Rep. 
247. 

68. INDICTMENT AND INFORMATION—Joinder of Counts. 
—Where a statute enumerates a series of acts either of 
whica separately or all together may constitute the of- 
fense, all the acts may be charged in a single count.— 
People v. Bunkers, Cal., 84 Pac. Rep. 364. 

69. INSANE PERSONS—Evidence. — 
physician prescribed certain drugs for a patient which 
are used in the treatment of mental disorders is not com 
petent evidence to establish the insanity of a patient.— 
Ames v. Ames, Neb., 106 N. W. Rep. 584. 

70. INTOXICATING LIQUORS—Sale to Minors.—A person 
selling intoxicating liquor toa minor, who does not dis- 
close the fact that he purchases the same for an adult, 
isguilty of selling to a minor. — Tony v. State, Ala., 40 
So. Rep. 388. 

71. JOINT ADVENTURES—Abandonment.—After fanure 
ofthe purchasers to perform an option for the purchase 
of real estate, one of such purchasers held at liberty to 
make a new contract of purchase excluding the other 
from its benefits.—Commercial Bank v. Weldon, Cal., 84 
Pac. Rep. 171. : 

72, JUDGMENT—Enjoining Collection of Taxes.—A suit 
to enjoin the collection of taxes for one year is no bar to 
asuit to enjoin similar taxes for anotter year, inasmuch 
asthe taxes for each year constitute a separate cause of 
action.—Georgia R. & Banking Co. v. Wright, Ga., 53S. 
E. Rep. 251. 

23, JODGMENT—Satisfaction.—Satisfaction of a judg- 
ment entered through a mistake of fact may be set aside 
ona motion based on affidavits in the action. — Acme 
Harvester Co. v. Magill, N. Dak., 106 N. W. Rep. 563. 

74, JUDICIAL SALES—Appraisement —On the deduction 
ofan apparent prior lien in the appraisement of real 
estate for a judicial sale, one who purchases at the sale 
without questioning its validity is estopped from so do- 
ing.—State v. Several Parcels of Land, Neb., 106N. W. 
Rep. 601. 

75. JUDICIAL SALES —Deficiency in Bid. — Where, un 
motion to confirm a judicial sale, the court fournd that 
the property had sold for less than one-third of its value, 
it was justified in refusing to confirm the sale. — Harrell 
v. Blythe, N. Car.,53 S. E, Rep. 232. 

76. JURY -Equitable Issues.—An action to determine 
adverse c aims te lots claimed by plaintiff as executor 
and trustee under the will ofa purchaser of the land at 
tax sale involves equitable issues, and, under Rev. Code 
1899, § 5630, is properly tried to the court.—Blakemore v. 
Cooper, N. Dak., 106 N. W. Rep. 566. 

Ti. JURY—Qualification.—Jurors held not disqualified 
to sit in a criminal case because of opinions derived from 
rumors and newspaper reports.—People v. Brown, Cal., 
34 Pac. Rep. 204. 

78. LANDLORD AND TENANT—Mistake in Lease as to 
Renewal. —Where the designation of a party ina lease 
entitled to a renewal was plainly a mutual clerical error, 
no action on the part of either was necessary to the ex- 
ercise of the tenant’s right to a renewal, and no delay in 
calling attention to the mistake would impair such right. 
a v. Maier & Zobelein Brewery, Cal., 84 Pac. Rep. 
280, R 
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+ 79. LANDLORD AND TENANT — Renewal of Lease.—A 
covenant in a lease held a contract for a renewal, and 
not an extension of the lease, and therefore required 
notice to render it effectual.—Gray v. Maier & Zobelein 
Brewery, Cal., 84 Pac. Rep. 280. 

80 LIFE INSURANCE—Beneficiaries.—One grown and 
married and having a good salary and saving money 
held not a dependent, authorized by a beneficiary asso- 
ciation to be a beneficiary —Morey v. Monk, Ala , 40 So. 
Rep. 411. 

51. LIMITATION OF ACTIONS—Recovery of Real Estate. 
—A suit by a married woman to set aside an abandon- 
ment of homestead rights in certain property of her first 
husband held an action to recover real property, and, 
not having been instituted within five years, was barred 
by Code Civ. Proc. § 318.—Daniels v. Dean, Cal., 84 Pac. 
Rep. 382. 

82. LIMITATION OF ACTIONS—Taxes.—The statute of 
limitations does not run against the state during the 
time the comptroller general is enjoined by a federal 
court from issuing any executions for taxes on certain 
property.—Georgia R. & Banking Co. v. Wright, Ga., 53 
S. E. Rep. 251. 

83. Lis PENDENS—Effect of Termination of Suit.—A 
suit as a lis pendens ends with a final decree. A bill of 
review or appeal to reverse such decree is a new lis pen- 
dens as regards purchasers claiming title under the de- 
cree, and is not a mere continuation of the original suit. 
—Duntfee v. Childs, W. Va., 53 8. E. Rep. 209. 

84. MANDAMUS—Who May Bring.—A father, with whom 
his minor child is living, may bring mandamus in his own 
name to compel a board of education to admit his child 
to the public schools.—Cartwright v. Board of Education 
of City of Coffeyville, Kan., 84 Pac. Rep. 382. 


85. MASTER AND SERVANT—Concurring Negligence.—A 
master is liable for injuries to a servant owing to his 
negligence concurring with that of a fellow servant.— 
Conine v. Olympia Logging.Co , Wash., 84 Pac. Rep. 407. 


86. MASTER AND SERVANT—Defective Appliances.—The 
duty of an employer to see that tools furnished are 
reasonably safe does not relieve the employee from the 
exercise of his own judgment in the use thereof.—Stand- 
ard Distilling & Distributing Co. v. Harris, Neb., 106 N. 
W. Rep. 552. 

87. MASTER AND SERVANT—Safe Place to Work.—In the 
absence of Knowledge to the contrary, a Servant may 
rely on the presumption that his master has performed 
his personal duty to furnish a reasonably safe place to 
work.—Bird v. Utica Gold Min. Co., Cal., 84 Pac. Rep. 
256. 


88. MASTER AND SERVANT—Wrongful Discharge.—A 
general or indefinite hiring is prima facie a hiring at will, 
and if the servant seeks to make it a yearly hiring, in an 
action for wrongful discharge, the burden is on him to 
establish it.—King v. Seaboard Air Line Ry. Co., N. Car., 
53 S. E. Rep. 237. 

89. MECHANICS’ LIENS—Non lien Claims.—A judgment 
in favor of a non-lien claimant, providing that it should 
be enforceable out of the ‘“‘residue” in the hands of the 
owner after satisfaction of mechanics’ liens proved, 
held error.—Hampton vy. Christensen, Cal., 84 Pac. Rep. 
200. 


90. MINES AND MINERALS—Notice of Location.—In the 
absence of proof to the contrary, it must be presumed 
that United States law as to recording and posting notice 
of location of mining claims was in force in certain dis- 
trict.—Anderson v. Caughey, Cal., 84 Pac. Rep. 223. | 

91. MORTGAGES—Assets.—Where one lends his own 
money on a mortgage note, and retains possession of the 
note and mortgage, they are assets of his estate on his 
death, though payable to a third person.—Hanrion v. 
Hanrion, Kan.,84 Pac. Rep. 381. 

92. MUNICIPAL CORPORATIONS—Improvements —It is 
not competent fora city of the metropolitan class to pe- 
tition itself for improvements in a street improvement 
district within such city.—Herman v. City of Omaha, 
Neb., 106 N. W. Rep. 593. 
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98. MUNICIPAL CORPORATIONS—Justifying Violation of 
Ordinance .—One violating a municipal ordinance can- 
not obtain his discharge on showing that there are other 
violators who have not been convicted, or that those 
whose duty it is to perform the requirements thereof 
have failed to do so.—People v. Gardner, Mich., 106 N. 
W. Rep. 541. 

94. MUNICIPAL CORPORATIONS—Liability for Services 
of Village Attorney.—A village held not liable for ser- 
vices of the village attorney in a mandamus proceeding 
instituted by the council against the village president 
and clerk to compel the issuance and signing of an or- 
der to pay aclaim against the village.—Smith v. Hub- 
bell, Mich., 106 N. W. Rep. 547. 

95. MUNICIPAL CORPORATIONS — Reasonableness of 
Regulations.—The legislative body, being the sole judge 
of the necessities for a police regulation, the same on its 
face being reasonable, will be so presumed by the courts. 
—In re Newell, Cal., 84 Pac. Rep. 226. 

96. MUNICIPAL CORPORATIONS—Sewer Improvements. 
—A city council cannot determine without a hearing that 
a part only of the property in a sewer district will be 
benefited, and for the purpose of making the improve- 
ment create a new sewer district embracing only such 
part, and assessing the cost to the property benefited.— 
Shannon Vv. City of Omaha, Neb., 106 N. W. Rep. 592. 

97. NEGLIGENCE—Assumed Risk.—The law does not 
recognize a distinction between a knowledge of the ex- 
istence of a dangerous instrumentality and assumption 
of the risk incident theretce.—Carroll v. Grande Ronde 
Electric Co., Oreg., 84 Pac. Rep. 389. 

98. NEGLIGENCE—Pleading.—The want of a plea of 
contributory negligence does not preclude the award of 
a nonsuit where plaintiff's contributory negligence is 
conclusively shown.— Brown vy. Oregon R. & Nav. Co., 
Wash., 84 Pac. Rep. 400. 

99. NEw TRIAL—Newspaper Publications.—A newspa- 
per article published during the trial, denouncing de- 
fendant as guilty of subornation jof perjury, held not 
to entitle defendant to a new trial.—Sheehan v. Ham- 
mond, Cal., 84 Pac. Rep. 340. 

100. PARENT AND CHILD — Contract for Custody of 
Child.—An oral agreement by which a father gave his 
child, when six months of age, t6 the child’s maternal 
aunt to raise, was revocable at the father’s election.—In 
re Galleher, Cal., 84 Pac. Rep. 352. 

101. PARTNERSHIP—Accounting.—A payment by plaint- 
iff’s deceased partner to a bank for money borrowed 
with which to perform a firm contract held not an ad- 
vancement for plaintiff's benefit.—Flynn v. Seale, Cal., 
84 Pac. Rep. 263. 

102. PARTNERSHIP — Rights Against Copartners. — A 
partner who pays and takes upa note executed by the 
firm becomes a creditor of the firm, and he inay main- 
tain a suit for an accounting and settlement of the part- 
nership affairs.—Gillespie v. Salmon, Cal., 84 Pac. Rep. 
3 0. 

103.. PERJUBY—Intent.—A village attorney held not 
guilty of perjury in swearing to a bill for services against 
the village where he in good faith believed the bill was 
a valid charge against the village.—Smith v. Hubbell, 
Mich., 106 N. W. Rep. 547. 

104. PHYSICIANS AND SURGEONS—ACtion for Services.— 
In an action for services of a physician as a medical 
expert, defendant's answer held to state a good defense. 
—Uoyne v. Baker, Cal., 84 Pac. Rep. 269. 

105. PLEADING—Demurrer.—A defect in a complaint 
against a master for negligence of his servant, in that it 
failed to allege that the servant acted within the line of 
his employment, could only be reached by demurrer.— 
Alabama Great Southern R. Co. v. Sanders, Ala., 40 So. 
Rep. 402. 

106. PLEADING—Objections.—W here issue is joined on 
a plea and itis only attacked by an objection to evi- 
dence, if on any fair construction it can be held to state 
a cause of action, the objection should be overruled.— 
Burnette v. Elliott, Kan., 84 Pac. Rep. 374. 

107. PRINCIPAL AND AGENT—Authority of Agent.—A 





customer purchasing goods from a salesman held to haye 
notice of the latter’s want of authority to change the 
terms of a written order for the goods.—Fulton v. Sword 
Medicine Co., Ala., 40 So. Rep. 393. 

108. PRINCIPAL AND AGENT—Knowledge of Agent,— 
The knowledge of an agent of a decedent’s estate that g 
note running to the decedent was without consideration 
held the knowledge of the principal.—Condon v. Barnum, 
Iowa, 106N. W. Rep. 514. 

109. RAILROADS—Crossing Accident.—In the absence 
of a showing of negligent operation, a railroad company 
held not liable for injury toone while crossing its track 
by being struck by the beam of the descending gate.— 
McKenna v. Alabama & V. R. Co., Miss., 40 So. Rep. 436, 

110. RAILROADS—Joint Liability of Road and Enginer 
for Negligence.—A railroad company and its engineer 
may be jointly sued for negligent homicide where the 
negligence of the company results solely from the con. 
duct of the engineer.—Southern Ry. Co. v. Grizzle, Ga, 
538. E. Rep. 244. 

1ll, RaPE—Resistance.—To constitute rape there must 
be an absence of assent and most vehement exercise of 
every physical means to resist penetration.—Brown y. 
State, Wis., 106 N. W. Rep. 586. 


112, RELEASE—Attack for Fraud.—Where a master 
pays aservant a certain sum in satisfaction of a claim for 
personal injuries, the servant cannot attack the settle- 
ment as fraudulent without offering to return the sum 
paid.—Harrison v. Alabama Midland Ry. Co., Ala., 4 
So. Rep. 394. 

113. RELEASE—Consideration.—The burden of proof of 
want of consideration fora release which was in writ- 
ing ison the party seeking to avoid it, as provided by 
Civ. Code, § 1615.—Uastor v. Bernstein, Cal., 84 Pac. Rep. 
244. 

114. REPLEVIN—Liability on Bond.—The condition ofa 
bond for the prosecution of an action of replevin may 
become effective, independently of the other conditions 
of the bond, for the return of the property and for the 
payment of damages.—Siebolt v. Konatz Saddlery Co., 
N. Dak., 106 N. W. Rep. 564. 


115. SALES—Breach of Contract. —In an action for 
breach of a contract to purchase fruit, evidence held in- 
su fficient to sustain a finding that the amount plaintiff 
obtained for the fruit was the best price he could obtain 
therefor at the market nearest the place where defend- 
ant should have accepted the same.— Willson v.Gregory, 
Cal., 84 Pae. Rep. 356. 


116. SALES—Damages for Breach.—An action to recover 
damages for breach of a contract for the sale of fruit 
held not barred by settlement of a former action, 
brought before the subsequent action had accrued, to 
recover a balance for fruit delivered, which was com- 
promised.— Willson v. Gregory, Cal., 84 Pac. Rep. 356. 


117. TRIAL—Motion for Nonsuit.— Where defendant, 
after the overruling of a motion for a nonsuit, proceeded 
to introduce evidence in his own behalf, he waived his 
right to stand upon the motion. —Conine v. Olympia Log- 
ging Co., Wash., 84 Pac. Rep. 407. 

118. Usury—Charges for Selling Crop.—The agreement 
of a factor to advance money to a planter at the highest 
rate of conventional interest carries with it no obligation 
to sell the crop of the planter, nor does a charge for the 
latter’s services make the contract.—Lichtenstein v. Ly- 
ons, La., 40 So. Rep. 454. 

119. VENDOR AND PURCHASER—Outstanding Leases.— 
Where a lease provided that the “party of the first part,” 
who was the landlord, should have the right to renew the 
lease for another year, the words “party of the first part” 
were so plainly erroneous asto put a purchaser of the 
property on inquiry as to the tenant’s right to renewal. 
—Gray v. Maier & Zobelein Brewery, Cah., 84 Pac. Rep. 
280. 


120. WITNESSES—Examination.—The trial judge has, 
to a reasonable extent at least, the sound discretion to 
put astopto prolonged and useless examination of & 
witness.—State v. Rodriguez, La.,40 So. Rep. 4388. 








